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520 Lafayette Road 
St. Paul, MN  55155-4194 

 
MINNESOTA ENVIRONMENTAL QUALITY BOARD 

Phone: 651-757-2872 
Fax: 651-297-2343 

          www.eqb.state.mn.us 
 
 

Wednesday, January 16, 2013 
 

Meeting Location:  MPCA Board Room 
St. Paul, Minnesota 

1:00 p.m. – 4:00 p.m. 
 

ANNOTATED AGENDA 
 
 
General  
This month’s meeting will take place in the MPCA Board Room at 520 Lafayette Road in 
St. Paul. The meeting will begin at 1:00 p.m. Staff will be available for briefing and questions at 
12:30 p.m.  

I. *Adoption of Consent Agenda 
  Proposed Agenda for January 16, 2013, Board Meeting 
  November 14, 2012, Meeting Minutes 
 
II. Introductions 

 
III. Chair’s Report 
 
IV. Executive Director’s Report 

 
V. ** Designation of a Different Responsible Governmental Unit for Preparation of an 

Environmental Assessment Worksheet for a Proposed Recreational Development in 
Shoreland (Living Word Bible Camp) 

 
Presenter: Bob Patton 
  (651-201-6226) 
 
 

                                                 
* Items requiring discussion may be removed from the Consent Agenda 
** Denotes action may be taken 
 
Note: Items on the agenda are preliminary until the agenda is approved by the Board. 
 
This agenda and schedule may be made available in other formats, such as Braille, large type or audiotape, upon request. People 
with disabilities should contact Elizabeth Tegdesch, Board Administrator, as soon as possible to request an accommodation (e.g., 
sign language interpreter) to participate in these meetings. 

http://www.eqb.state.mn.us/
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Materials enclosed: 

· Letters of request from neighboring landowners’ representative, February 15 and 21, 
2012 

· Letter of request from Itasca County, April 9, 2012 
· Submittals from neighboring landowners’ representative, May 7 and June 8, 2012 
· Submittal from Itasca County, June 12, 2012 
· Submittal from project proposer, June 12, 2012 

 
Issue before the Board: 
The EQB has received requests to designate a different responsible governmental unit (RGU) for the 
preparation of an Environmental Assessment Worksheet (EAW) for the Living Word Bible Camp on 
Deer Lake in Itasca County.  The RGU is Itasca County.  Requests from two different parties have been 
received to designate either the Minnesota Pollution Control Agency or the Department of Natural 
Resources as the RGU.  The Board's authority related to consideration of this matter is found at Minn. 
Rules part 4410.0500 RGU SELECTION PROCEDURES, subp. 6, which reads: 

Subpart 6. Exception. Notwithstanding subparts 1 to 5, the EQB may designate, within 
five days of the receipt of the completed data portions of the EAW, a different RGU for 
the project if the EQB determines that the designee has greater expertise in analyzing the 
potential impacts of the project. 

There is additional authority for the EQB to act, although through its chair: 

Subp. 5.  RGU selection generally. For any project where the RGU is not listed in part 
4410.4300 or 4410.4400 or which falls into more than one category in part 4410.4300 or 
4410.4400, or for which the RGU is in question, the RGU shall be determined as follows:  

A.  When a single governmental unit proposes to carry out or has sole jurisdiction to 
approve a project, it shall be the RGU. 

B.  When two or more governmental units propose to carry out or have jurisdiction to 
approve the project, the RGU shall be the governmental unit with the greatest 
responsibility for supervising or approving the project as a whole. Where it is not clear 
which governmental unit has the greatest responsibility for supervising or approving the 
project or where there is a dispute about which governmental unit has the greatest 
responsibility for supervising or approving the project, the governmental units shall 
either: 

(1)  by agreement, designate which unit shall be the RGU within five days of receipt of 
the completed data portion of the EAW; or 

(2)  submit the question to the EQB chairperson, who shall within five days of receipt 
of the completed data portions of the EAW designate the RGU based on a 
consideration of which governmental unit has the greatest responsibility for 
supervising or approving the project or has expertise that is relevant for the 
environmental review.  Emphasis added. 

This authority, in 4410.0500, subp. 5, is cited by the project proposer as authority for the EQB to act, and 

https://www.revisor.mn.gov/rules?id=4410.4300
https://www.revisor.mn.gov/rules?id=4410.4400
https://www.revisor.mn.gov/rules?id=4410.4300
https://www.revisor.mn.gov/rules?id=4410.4400


January 16, 2013 EQB Meeting Annotated Agenda 
Page 3 
 
is discussed below. 

Background 
Living Word Bible Camp is a proposed bible camp/retreat center on a 253 acre site on the east shore of 
Deer Lake in Itasca County.  The proposed project includes a lodge with a chapel, an office, five 
dormitories, an activity building, storage buildings, recreational facilities, a ballfield, a campfire area, and 
a trail system.  The site consists of mostly undeveloped woodlands except for four residential buildings (a 
house and three accessory buildings). 

Because environmental review was initiated by petition, the RGU was determined by EQB staff to be 
Itasca County. 

Project History 
On April 12, 2006, the project proposer (Living Word Bible Camp: Ron and Judy Hunt) applied to Itasca 
County for planned unit development approval and conditional use permit.  In May 2006: a petition for an 
EAW was filed with the EQB; the EQB determined that Itasca County was the appropriate governmental 
unit to decide the need for an EAW and transmitted the petition to Itasca County; and the Itasca County 
Board determined an EAW was not required for the project. 

Representatives of the petitioner challenged Itasca County’s denial of the petition.  The District Court 
determined that the County erred in its decision to deny the petition.  On appeal, the Minnesota Court of 
Appeals affirmed the decision of the District Court. 

In December 2009, Itasca County published the EAW.  On February 23, 2010, Itasca County determined 
that an EIS was required (positive declaration).  The positive declaration was appealed by Itasca County 
and the proposers.  On December 15, 2011, the District Court remanded the matter to Itasca County or the 
MPCA to repeat the EAW process, and ordered that one of the Itasca County Commissioners, 
Commissioner McLynn, be excluded from the process.  The District Court decision was appealed by the 
project proposer to the Minnesota Court of Appeals. 

The Itasca County Board considered the matter on February 7, and 28, 2012, and voted to refer the Living 
Word Bible Camp EAW to the EQB for determination of a new RGU, such as the MPCA or other 
appropriate entity.  A letter from attorney Michael Ford, representing Itasca County, transmitted the 
request on April 9.  Additionally, the neighboring landowners, by letters dated February 15 and 21, 2012 
from attorney James P. Peters, representing neighboring landowners, requested that the EQB designate 
the DNR as new RGU. 

Staff communicated with representatives of Itasca County and the neighboring landowners on April 27, 
that it did not believe it was appropriate for the EQB to take action regarding designation of a different 
RGU pending the outcome of the appeal to the Court of Appeals.  In response, on April 30, attorney Craig 
Howse, representing the project proposer, pointed out that the EQB was not barred, because of the appeal, 
from considering the request to designate a new RGU.  Consequently, the matter was considered at the 
June meeting. 

At its June meeting, the EQB tabled the matter until final resolution of the matter before the Court of 
Appeals. 

The Court of Appeals issued a decision on September 27, 2012 that affirmed the District Court decision.  
However, that decision was appealed by the neighboring landowners.  The Supreme Court, on November 
27, 2012, declined to hear the case.  Consequently, the matter has been taken off the EQB’s table. 
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Discussion 
As discussed in June, this case is unprecedented.  In all known prior cases where the EQB designated a 
different RGU under Minn. Rules part 4410.0500, subp. 6: 

· the request came from the RGU; in this case, the request is from the RGU and the neighboring 
landowners; 

· the request was for designation of one specific governmental unit; in this case, Itasca County has 
not requested one specific governmental unit, naming MPCA and DNR as viable options; 

· the request was accepted by the proposed designee; in this case, neither the MPCA nor the DNR 
have accepted the proposed designation; 

· the proposed designee was found to have greater expertise; in this case, EQB staff has concluded 
that Itasca County has the greatest expertise; 

· the request came before completion of the EAW.  In this case, an EAW was completed and the 
District Court determined that the EAW completed by Itasca County was flawed and that the 
EAW should be redone.  The District Court has suggested that the MPCA be designated RGU. 

To designate a different RGU than Itasca County, the EQB must determine that the designee (the MPCA 
or the DNR) has greater expertise in analyzing the potential impacts of the project.  Itasca County has not 
made an argument of greater expertise in either the MPCA or the DNR. 

So far, the only argument advanced regarding greater expertise has been by James P. Peters, representing 
neighboring landowners, which supports the designation of the DNR as RGU.  The argument is that the 
DNR administers the Shoreland Management Rules (Minn. Rules parts 6120.2500-3900), and has been 
closely involved in a recent project to update the rules. 

However, staff questions this argument.  While it is true that the DNR administers the statewide program, 
writes its rules, and provides technical assistance to local government units, the program consists of 
standards that are adopted by local governments through local land-use controls.  Additionally, the major 
approvals needed for the development are land-use decisions by Itasca County, including a conditional 
use permit, a planned-unit development, and a shoreland alteration permit.  Staff believes that the County 
has the greater expertise in land use. 

No argument has yet been made regarding the MPCA’s expertise in this case.  According to the EAW, an 
NPDES construction stormwater permit is needed from the MPCA.  Additionally, the MPCA provided 
comments on the EAW regarding stormwater, erosion, wetlands, and hazardous waste, all areas in which 
the MPCA has expertise.  Nonetheless, as stated earlier, staff believes the County has great expertise in 
land use, and land-use permits are the predominant governmental actions related to the project.  

The project proposer (see June 12, 2012 letter from G. Craig Howse) argues that District Court found 
irregularities and bias in the EAW proceedings and ordered an independent state agency conduct the new 
EAW process, that Itasca County has declined to serve as RGU, and therefore that the EQB should 
designate a state agency as RGU. The proposer also argues that bias exists in the DNR, and that therefore 
MPCA should be designated based on Minn Rule Part 4410.05500, subp. 5, cited above. 

In regard to this argument, however, staff does not find any criteria in the rule for designation of an RGU 
or different RGU on the basis of bias. Rather, the criteria relate to authority (responsibility for supervising 
or approving the project) and expertise. Expertise has already been discussed. In terms of authority, as 
also discussed above, staff believes that the greatest authority for approving the project resides with the 
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County, and it is therefore the proper RGU. 

Staff concludes that the EQB should deny the requests to designate a different RGU under Minn. Rules 
part 4410.0500, subp. 5 and subp. 6.   

Staff recommendation: 
Staff recommends adoption of the sample resolution. 

 

VI. **Mandatory Environmental Review Categories Report 
· Report 
· Resolution Authorizing Request for Comments to Begin Rulemaking 
· Establish an EQB Subcommittee 

 
Presenter:  Report and Notice for Comment:  Jeff Smyser, EQB, (651-757-2279) 
  
  Establish an EQB Subcommittee:  Bob Patton, EQB, (651-201-6226) 
 
Materials enclosed: 
•  Mandatory Environmental Review Categories Draft Report 
•  Resolution authorizing the Chair to publish a Request for Comments 
 
Issue before the Board:  Adopt resolution authorizing the Chair to publish a Request for 
Comments on the mandatory categories.  This publication will initiate the public rulemaking 
process. 
 
Background: 
Categories Report:  Several state agencies analyzed the categories for mandatory environmental 
review that are established by Minn. Rules 4410.  This was done to comply with Minnesota 
Laws 2012 Ch. 150, Art. 2, Sec. 3, which amended the MEPA statute requiring the 
environmental review program and its rules.  The statute amendment requires a review of 
mandatory categories every five years.  (The statute amendment itself is in the introduction of the 
report.) 
 
The Departments of Transportation, Natural Resources, and the Pollution Control Agency 
examined the categories for which they are the designated Responsible Governmental Unit 
(RGU). 
 
The EQB is designated as the RGU for the categories for nuclear waste facilities, power 
generating facilities, electrical transmission lines, and pipelines.  These categories were altered 
significantly by the statutory transfer of most reviews to the Public Utilities Commission in the 
Dept. of Commerce.  Because that agency now has the staff and expertise for those categories, 
Commerce staff provided the majority of the review of those categories.  Similarly, because all 
releases of genetically engineered organisms have been agriculturally-related, the Dept. of 

                                                 
** Denotes action may be taken 
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Agriculture provided the analyses for those categories even though the EQB is the designated 
RGU. 
 
The statute does not assign a specific agency to address categories designating the local 
governmental unit—political subdivisions of the state—as the RGU, so EQB staff took on the 
responsibility to analyze those categories.  There are more categories assigned to local 
government than to any other RGU. 
 
Each agency performed the review of its categories.  These analyses reviewed rule amendment 
SONARs prepared in 1982, 1986, 1988, 1997, 2003, 2004, 2005, and 2007.  The agencies 
consulted on the work and the present similar information.  The analyses differ in some aspects 
due to the types of projects, the agencies’ roles, and the format of the information found in past 
SONARS. 
 
Agency staff decided to assemble the analyses into one report.  The statute does not require it, 
but it was done this way for convenience of interested readers and to establish the basis for future 
reviews of the categories. 
 
Resolution:  The resolution authorizes the Chair of the EQB to sign and publish a Request for 
Comments.  This would initiate the rulemaking process of public dialogue and comments on the 
mandatory thresholds.  This rulemaking process will be conducted in accordance with Minn. 
Statutes, Chapter 14, which governs agency rulemaking and amendment.  Rulemaking according 
to the statute ensures public accountability, access, and participation.  In fact, these are stated as 
important purposes of how the rulemaking process is designed.   

 
 

VII. Silica Sand Report Discussion 
 

Presenter:  Jeff Smyser, EQB 
  (651-757-2279) 
 
Materials enclosed: 
•  Silica sand report:  January 9 preliminary working draft  
 
Issue before the Board:  Discuss preliminary working draft, provide comment and direction to 
staff for revisions to the document. 
 
Background: 
At the Environmental Quality Board (EQB) meeting on October 17, 2012, the Board requested 
that state agency staff look at the issues related to the silica sand mining industry and prepare 
information on what is known and what is not known.  A preliminary working draft report has been 
provided to board members.  The following important reminders should be noted about this report:  
 

· First, this is a preliminary draft.  Additional information clearly is needed.  Staff is 
seeking comments and directions from the Board.  We are receiving comments from 
agency staff.  Revisions and comments will be incorporated into the document as 
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appropriate. 
 

· Second, this report will not be encyclopedic.  Many sections of the report will be 
summaries of the topics.  Knowledge will increase and change over time but a written 
report can only include what information is current at the time of printing. 

 
· Third, a report from the Environmental Quality Board should be reliable.  The report does 

not include information for which EQB staff does not have readily available source 
material.  The preference for the report is clearly referenced and supportable information 
in favor of a greater quantity of information.  The final report will include footnotes and a 
bibliography, whereas the working draft contains references within the text. 

 
· Fourth, the report does not advocate a particular perspective on the silica sand issues.  

This report is not pro- or anti-silica sand mining.  The intent is to avoid opinions and 
focus on facts.  As is often the case, those with a particular interest will find fault when 
their viewpoint is not advocated.  We recognize this and accept that there are readers who 
may be displeased with the report as written. 

 
 
VIII. Update on Citizen Forums and Minnesota Environmental Congress  
 
Presenter:  Ellen Anderson, Senior Advisor to the Governor 
  (651-201-6173)  
 
Materials enclosed: 

None 
 
Issue before the Board:   
The completed Citizen Forums and the plans for the Environmental Congress event will be presented 
to the EQB. These plans are satisfying part four of Executive Order 11-32, dated November 16, 
2011, which states, in part,  

“By January 15, 2013, the EQB shall organize and host an environmental congress 
focused on the current state of Minnesota's environment, utilizing the elements in the 
report card.” 

 
Background: 
The six Citizen Forums, which occurred between late November and early December 2012, were 
very successful.  More than 1,200 Minnesotans attended and made their voices heard in several ways.  
Comments and feedback regarding the future of Minnesota’s environmental priorities were accepted 
through January 15, 2013 on the Environmental Congress website.  Staff are currently processing and 
analyzing this information gathered and will be making this information available to the public via 
the Environmental Congress website.  This information will also be used for the Environmental 
Congress, and an analysis of this information will be presented to the board following this event.  
Plans and preparations are being finalized for the Environmental Congress event.  
 

IX. Adjourn 
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